=z ‘f"d” gLy,
32000 9:39M  DWC ADMINISTRATION T e

FAX TRANSMITTAL

STATE OF CALIFORNIA
DEPARTMENT OF INDUSTRIAL RELATIONS

DIVISION OF WORKERS' COMPENSATION
ADMINISTRATIVE DIRECTOR'S OFFICE

P. O, Box 420603
San Francisco, California 94142-0603
Phone: (415) 7034600
Fax: (415) 703-4664

TO: [ ofeT& Yo e Dor Ofevce oF ADvolhoy

FAX NO.: Y02 BFe- ol

NO. OF PAGES INCL. COVER SHEET %
FROM: Rotcwn®d G aovon l Ard i grinrwe Decesn | Dw e

DATE: M~ €- 01

COMMENTS:  W&%p Cobes 4o £olbw by waxl .
E-wmadl also beuq ceut b lorelt=. | {% QL.&gg.jod
J 3 N

Lr’\“\\ g pestous — Cow{‘ﬁ&i‘ GLQ\,W\ ;L\_Qr @‘t(‘g__—‘[o3_c-t(a‘lc(
ol G\.S\&D“ G dov.cCa.qeV




NOV. 82001 9:33AM  DWC ADMINISTRATION : W0 4080 ¢

STATE OF CALIFORNIA | Gray Davis, Governor

DEPARTMENT OF INDUSTRIAL RELATIONS
DIVISION OF WORKERS' COMPENSATION
Administrative Director

455 Golden Gate Avenue, 9% Floor

San Francisco. CA 94102

(415) 703-4600

MAILING ADDRESS:
P. Q. Box 420603
San Francisco, CA 94142

November 2, 2001

Ms. Loretta Young

Office of Advocacy

EH-8

U.S. Department of Energy
Forrestal Building

1000 Independence Avenue, Washington D.C. 2?585

e-mail address: loretta young@ch.doe.gov

Re: Comiments on DOE Regulations r#egarding Subtitle D of the Energy
Employees Occupational Illness Compensation Program Act of 2000

f
Dear Ms. Young,

|
Below are our comments on proposed regulations which appeared in the Federal Register
on September 7, 2001 (66 FR 46742) outlining the‘procwsos and procedures the
Department of Energy proposes to use to implement Subtitle D of the Energy Employees
Occupational Illness Compensation Program Act of 2000.

|
Background: :
The Department of Energy (DOE) is proposing pracedures to implement Subtitle D of the
Energy Employees Occupational Illness Compensation Program Act of 2000 under which
a DOE contractor employee or the employee’s cstate can seek assistance from the DOE
Program Office in filing a ¢laim with the appropridie State workers’ compensation system
based on an illness or death caused by exposure to ja toxic substance during the course of
employment at a DOE facility. 1
DOE defines the purpose of the proposed regulations as dealing with': “.. .how: (1) an
individual may submit an application to the Progr a‘m Office for review and assistance; (2)
the Program Office determines whether to submit gm application to a physicians panel; (3)
physicians panels determine whether the illness or|death of a DOE contract employee
arose out of and in the course of employment by a DOE contractor and through exposure
to a toxic substance at a DOE facility; (4) the Program Office accepts or rejects a
determination by a physicians panel; and (5) appeals may be undertaken.”
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Suggested comments:
The EEOICP was created to reverse decades-old p(JhCles of delay and denial of injury and
iJlness claims related to exposures at Department of Energy facilities and contractors. In
the passage of the law, and in particular under Subt;t]e D, the Congress committed to
seeing that those contractor employees whose 111nc§s or death was caused by such
employment-related exposure would be given assistance by the Department of Energy in
filing claims under the applicable state workers’ cohlpensanon laws, and that the Energy

Secretary would direct DOE contractors to not oppt}nse valid claims.

Proposed rules issued by the Secretary do not accor’nph'sh this legislative intent. Subtitle
D of the Act directs the Secretary of Energy to enter into agreements with states to-
provide assistance to DOE contractor employees in|filing claims under that state’s
workers’ compensation system. Under many state laws, including Califomia’s, disputes
between parties to a claim may be brought to the state agency for review. However, when
there are agreements between employer and employ’ee that a claim is valid in that the
illness or death was caused by the specific occupatilona] exposure, the state is not
obligated to raise other procedural or judicial obstacles that might otherwise keep the
claim from progressing. The Act in cffect directs DOE contractors not to raise possible
defenses in contesting claims. Where there is no d{sputc berween employer and employce
on the validity of a claim, the state need not attempt to create a reason to block the claim.
Quite the contrary, the state should attempt to be part of a solution that addresses the
income and medical care needs of those injured on the job at DOE contractor facilitics.
The role of the state agency should be to facilitate and expedite compensation, not be an
obstacle to it.

Further, the rules promulgated by the Secretary shquld not attempt to put Department of
Energy employees into the role of interpreting statg laws as to whether a claim is likely to
be eligible under state law. In section 852.6, DOE iproposcs to compel states to include
specific provisions in the MOUs that would have DOE Program office personnel
involved in determining whether to submit an application to a physician pane! for
determination of medical causation. DOE’s mterpll-ctatlon of the proposed section 18 as
follows: f
Proposed section 852.6 provides for three sfandard provisions in State
Agreements which are subject to negotiation. First, a State wi)l identify the
- applicable criteria used to determine the validity of a workers’ compensation
claim under State law and describe how thgse criteria are applied in a State
worker's compensation proceeding. Second, only those applications that satisfy
the identified applicable criteria law will be submitted to a physicians panel. And
third, the Program Office will provide assistance to only those applications that
meet the identified applicable criteria.

The proposed rules go beyond legislative direction; Claims by any DOE employee or
contractor employee whose employment at a covered DOE facility is verified and who is
claiming an injury that may be due to toxic exposure at that job should be sentto a
physician panel, established under the Act, to allow the panel to determine if the illness is
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causally related to the exposure. Should the panel ﬁnakc a positive determination of
causality, then DOE should direct the contractor not to contest the claim, and payment
should be made. There is nothing in the law that sa{ys that DOE program personnel
should attempt to determine which cases do and dop’t meet specific criteria. The law
allows there to be different payments to valid claims determined by the state in which the
illness was caused, but DOE should not be involve{d in determining whether any
individual claim meets an individual state’s criten'a}1 for compensation and thereby
qualifies to be seen by a physician panel. !

In general, the State Agreements called for under tl'}e statute should be used in a manner
to assist the states in helping workers obtain evidence to meet the evidentiary demands of
their cases. Section 3661(e) of the Act directs the Si‘ecretary to assist applicants whose
cases have been approved by a physician panel to file a claim under the appropriate State
workers’ compensation program. State agreements|should include provisions for DOE to
assist state agencies in promoting information and understanding about the program to
potentially eligible claimants. Such assistance should include resources in the form of
training and materials that are made available to state ombudsman or information and
assistance functions.

The Energy Employees Compensation Act was a far-reaching attempt to justly
compensate workers hurt on DOE weapons prograg‘n contractor sites. The rules
implementing the DOE response to such claims should be used to help facilitate their
compensation rather than continue to restrict access.

Thank you for the opportunity to comment on these proposed regulations. The California

Division of Workers' Compensation stands ready to work along with the Department of
Energy to assure that workers injured on the job receive just and timely compensation.
i

Sincerely yours, ;

Richard Gannon
Administrative Director
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